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Abstract

The Problem of Inconsistent Interpretations

Among the many criticisms levelled at the regime of international investment law, one that is oft-cited is the problem of
inconsistent interpretation of investment protection standards.  A case in point is the recent jurisprudence emanating from
the many investment arbitrations arising out of Spain's changes to its regulatory regime for solar power plants.  The
losses that have accrued to the investors in these cases have been different, but, with the exception of Charanne v.
Spain, there is no denying that the state conduct in question has been the same in all of these cases and the applicable
investment treaty, the Energy Charter, has also been the same.  Notwithstanding, the investors have prevailed in some
cases, while Spain has prevailed in others.  

A New Hope: The Investment Tribunal System

Considering the dispersive nature of international investment law with its many investment treaties and the lack of a
central adjudicative body to adjudicate on disputes arising under these treaties, the problem of inconsistent interpretation
should not be surprising.  But the system does not have to exist like this.  Although there are thousands of investment
treaties, the core investment protection standards are usually verbatim copies of one another and, where there are
differences in wording, it is often the case that these differently worded standards are synonymous with the usual
formulations of the relevant standard.  Further, the issue of a lack of a central adjudicative body for investor-state disputes
is currently being addressed by the European Union with its proposal for the 'Investment Tribunal System'.  Within the
Investment Tribunal System, there will be an appellate tier, the specific purpose of which is to address the problem of
inconsistent interpretation.  On account of that development, the question that now arises is: what are the prospects that
this European-led reform will resolve the problem of inconsistent interpretation?

The Actual World: Little Hope for Success

This question needs to be approached from two different perspectives.  The first perspective is what is called the 'actual
world'; in other words, the world that we currently live in.  In this world, the Investment Tribunal System is in competition
with investment arbitration.  Regardless of the quality and standing of its adjudicators, the Investment Tribunal System
stands little chance of resolving the problem in this world.  The support for this contention is made up of several premises,
the first of which is that the Investment Tribunal System will not adjudicate on the requisite number of cases to forge its
own jurisprudence.  At this time, only four investment treaties make provision for the inclusion of the Investment Tribunal
System, whereas thousands of other investment treaties exclusively provide for investment arbitration.  Second, if
investors have a choice, they will generally opt for investment arbitration because of the perceived advantage that they
enjoy in selecting their own arbitrator, who should be a 'pro-investor' arbitrator and who might have the standing to
influence other members of the arbitral tribunal.  For these reasons, the Investment Tribunal System will not be able to
compete with investment arbitration.

The Hypothetical World: The Challenge of Developing a Doctrine of Precedent 

But there is a hypothetical world that stands in contrast to this actual world.  In this hypothetical world, the Investment
Tribunal System faces no or limited competition from investment arbitration because most states around the world have
ratified a multilateral treaty creating the Multilateral Investment Tribunal System.  For those many states that have ratified
this treaty, all of the claims launched by investors against them proceed to the Multilateral Investment Tribunal System. 
This is not a fantasy world.  Currently, the European Union is trying to create this world through the reform process of the
international adjudication of investor-state disputes at the UNCITRAL Working Group III.  If the European Union can, one,



translate the 'interest' in the Multilateral Investment Tribunal System from many developing states into 'commitment' and,
two, convince China that the Investment Tribunal System should be included in the China-EU Comprehensive Agreement
for Investment, then the chance that this hypothetical world will become the actual world is high.  

But consistent case law is not a fait accompli in this hypothetical world.  There are legal challenges to overcome in
creating consistent case law.  The most significant of these challenges, and the one that this paper focuses on, is the
development of a doctrine of precedent suitable for international investment law.  Given the prominence of the doctrine of
precedent in Anglo-American legal systems, there might be a temptation to draw from that jurisprudence to create this
doctrine of precedent.  That temptation must be avoided.  To this end, it is argued that the adjudicators of the International
Tribunal System need to build their own bespoke doctrine of precedent that takes account of the peculiar features of
international investment law, particularly its multitude of treaties.  In this context, the questions of what should amount to a
precedent, whether there should be any exceptions to the general rule, and, if there should be exceptions, what might
those exceptions be are covered.


