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Abstract

Rules of international courts and tribunals vary across the different jurisdictions, adapting
themselves to the specific matter they cover or within the jurisdiction they are applied. Nonetheless,
it is possible to observe a common ground among them: none has detailed rules concerning the
taking and consideration of evidence in the proceedings. Another shared characteristic is that rules
generally accord a broad discretion to the decision makers to address evidentiary matters (Article 48
of the Statute of the International Court of Justice, Article 27 of the UNCITRAL Arbitration Rules
2013; Rule 34 of the ICSID Rules of Procedure for Arbitration Proceedings).[1] This is the case of
the International Court of Justice (“ICJ” or “Court”) and investment arbitration tribunals.

The rules’ silence does not seem to correspond to the impact that evidence has in the proceedings
and, particularly, in the ultimate decision.

The practice of international courts and tribunals has complemented the lack of specific regulation
concerning evidentiary issues. Indeed, the ICJ, through its jurisprudence, has set some rules on the
taking of evidence and its consideration, as a way of example, in the case concerning application of
the convention on the prevention and punishment of the crime of genocide (Bosnia and Herzegovina
v. Serbia and Montenegro) the Court considered the value of testimonies examined by another
tribunal (notably, the International Criminal Tribunal for the former Yugoslavia).

This work does not pretend to cover every and all the evidentiary rules that the ICJ has developed.

Instead, it purports to focus on specific aspects such as particular issues of the admissibility of
evidence, the burden of proof and the standard of proof and verify whether these considerations
have had an echo in investment arbitration. In the case of a negative answer, the considerations of
the arbitral tribunals will be compared to those of the ICJ. From this, this work pretends to ascertain
the impact of the ICJ and arbitral tribunals to the development of evidentiary rules.
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[1] The International Criminal Court with its Rules of Procedure and Evidence could be considered an exception when compared to
the rest of the rules of international courts and tribunals as it has more detailed provisions. Still, for example, an ample discretion is
recognised to the prosecutor.
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