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Abstract

Even as international law has evolved to offer limited forms of international legal personality to non-state actors, it
remains a primarily state-centric system. Whether it is determining if an armed conflict is international or non-
international or establishing if the ratification of a treaty is legally possible, determining whether or not an entity is a
state remains key to the proper application of international law. International courts and tribunals, among them the ICC,
ICTY and ICJ have all encountered this issue in different forms and have all approached their respective problems in
different ways. The ICC when confronted with the issue of Palestinian acceptance of its jurisdiction approached the
issue from a recognition based standpoint, accepting the vote of the UN General Assembly to recognise Palestinian
Statehood. The ICTY, in its Rules of Procedure set out a more functional approach, including what could be described as
‘de facto states’ within its possible definition of statehood. The ICJ also re-shaped the approach to statehood through
unilateral declarations of independence through its Kosovo opinion. These three methodologies have provided a
potential path to a more ‘functional’ approach to statehood under international law that may well come to be more and
more influential in the future, particularly when applied to international criminal and humanitarian law and may help to
find a more unified path through the issue of political recognition and its complex relationship with the law.
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