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Balancing state immunity with ius cogens and human rights in the context of international

case law
 
The paper aims to analyze the developments concerning state immunity in the case law of both ICJ
and ECHR (and also some national jurisdictions).
It focus on the tension between the traditional view of state immunity of sovereign acts and human
rights and breach of ius cogens.
It will analyse: i) the relevance of the Greek (Distomos, though differently in Margellos) and Italian
cases (where state immunity was questioned due to breach of mentioned ius cogens/human rights)
and Pinochet case ii) the restrictive trend of the scope of state immunity due to the “crime
exception” theory (also in light of the contributions of the ILCSR on “Immunity of State officials
from foreign criminal jurisdiction” and of the working groups within the ILC and of the Sixth
Committee of the GA).
The main focus will be on the relevance of balancing principles: immunity vs. ius cogens/human
rights. ICJ rejected this balancing reasoning (raised by Italy) in the ICJ Case Germany vs. Italy;
Greece (2012), due to the very nature of the state immunity (avoiding trial); and also several states
upheld a similar view. Nevertheless, a balancing restrictive approach of Sate Immunity can create in
the near future a precedent of customary basis and is based upon the Al-Adsani and Jones ECHR
cases (where immunity was upheld, but instead the relevance of balancing immunity with other
principles of International Law - “proportionate restriction” – was accepted).
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