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Abstract

In order to achieve compromise among coastal States claiming more exclusive jurisdiction over
maritime zones and other States claiming freedom of use of the ocean, on certain critical points of
drafting process of the package deal achieved at the Third UN Conference on law of the sea, the
clear meaning of treaty provisions relating to coastal States jurisdiction, law enforcement
operations, and marine environmental protection were strategically eluded to suppress
disagreements. UNCLOS dispute settlement procedures serve as the pivotal safeguard in achieving
such a balance through judicial interpretations.

When the UNCLOS dispute settlement procedures, which form an integral part of UNCLOS, are
essential for preserving the balance and holding the complex legal relationships altogether within
one treaty system and stimulating the evolution of UNCLOS to adapt to new realities, the judicial
interpretation of open-textured legal norms thereof has been little explored. This article aims to fill
this gap by offering a systematic study to analyse the judicial process of balancing the compromises
with shaping the meaning of the vague and open-textured negotiated text thereunder, epitomised by
the processes, problems and challenges among courts and tribunals under UNCLOS dispute
settlement procedures.

It is observed that courts and tribunals not only use various interpretative approaches, including
evolutionary and teleological interpretation as well as systematic integration, but also employ the
use of rules of reference and the broad concept of applicable law where they are relevant for
elaborating on the meaning of provisions and developing open-textured legal norms. It would appear
that this process inevitably involves the application of extraneous rules of international law,
involving the tension between the principle of State consent and the necessity of incorporating
extraneous rules of international law.

A major practice problem arises when certain cases of UNCLOS dispute settlement procedures have
expanded subject-matter jurisdiction beyond UNCLOS, causing antinomy between Articles 288, on
jurisdiction, and 293 of UNCLOS, on the applicable law, thereby derogating the consensual basis of
UNCLOS dispute settlement procedures.

This article suggests that courts and tribunals should take a pragmatic approach by establishing a
substantial link between the disputes and the rules that are being interpreted under UNCLOS, since
the ability of the UNCLOS Tribunals to apply extraneous rules of international law is essentially
tailored by Article 288, which confines the subject-matter jurisdiction to disputes concerning the
interpretation and application of UNCLOS. As part of the interpretation process, the courts and
tribunals should begin by directly interpreting the UNCLOS provisions, articulating and scrutinising
their meaning. This is to guarantee that the use of the wide range of extraneous rules of international
law is firmly anchored to specific provisions of UNCLOS.
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