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Abstract

Much has changed since, in 1874, a group of 22 states decided to establish the Universal Postal Union to coordinate policies and
guarantee the efficacy of postal services across borders. Today, the international system is densely populated by hundreds of
international organisations, covering a broad range of issues, and many of them with widespread or near universal membership. To
what is more, they have become one of the defining features of contemporary international cooperation.

However, the emergence of a new actor in the international scene has been anything but uncontroversial. Since the end of the 19th

century, the debate on the legal status and the extent of powers of international organisations has occupied practitioners and academics
alike. The Permanent Court of International Justice (“PCIJ”), first, and later the International Court of Justice (“ICJ”) have weighed in
and played an important role in the discussion. In fact, the traditional departing point (Gazzini, 2011: 33) to discuss the personality of
international organisations is nowadays the 1949 ICJ Advisory Opinion on Reparation for Injuries Suffered in the Service of the
United Nations (“Reparation opinion”), where the ICJ recognised that international organisations can possess international legal
personality, albeit different from the one enjoyed by states. This finding would be reiterated in a number of subsequent opinions.
Although that seemed to settle the question of the enjoyment of personality, several questions remained concerning the basis for that
personality, the process for its acquisition, and its implications (namely what is the exact extent of powers of organisations).

This paper will look into the contribution of the world courts to the conceptualisation of the legal status and scope of the powers of
international organisations. It will discuss both the historical significance of their decisions and the impact they still have in today’s
debate. It will conclude that, not only has their jurisprudence irremediably shaped the approaches in practice and literature for the
future, but it seems also to have built upon and reacted to specific challenges facing the law of international organisations as it was
developing at the time. In the end, the measure in which contemporary debates can be transposed into the case law of the ICJ, and can
come to influence it, is speculated upon.

The paper is structured in three parts. The first part briefly overviews the doctrinal discussions in the first half of the 20th century.
While at the turn of the century authors still confidently referred to states as the sole actors in international law, the debate started to
change by mid 1920s (Bederman, 1996: 335-336, 343 et seq.). Academic works started to emerge that favoured the granting of legal
personality to the League of Nations and portrayed organisations as autonomous actors, with a legal status and specific powers that
were both conferred by member states and derived from international law. Furthermore, an analysis of the PCIJ’s case law also
reveals that, while at first the Court seemed to reject the idea that international organisations could be independent legal actors in
international law, it gradually accepted a level of autonomy from member states and laid the first stepping stones for the establishment
of the theory of implied powers. The final determination in this regard would come about with the Reparation opinion, after which the
discussion on the subjecthood of organisations largely became mute.

The second part of this paper analyses the cases where the ICJ discussed the legal status of international organisations and their
powers. Departing from the Reparation opinion as the landmark case, this part will critically analyse the reasoning of the Court at that
date and compare it to the reasoning followed in later cases. In particular, the differences between the broader functionalist
construction of the powers of organisations in the 1962 Advisory Opinion on Certain Expenses of the United Nations and the
seemingly stricter functionally-delimited construction of the powers of the World Health Organization in the 1996 Advisory Opinion
on the Legality of the Use by a State of Nuclear Weapons in Armed Conflict will be discussed. Surely, there are factual differences
between both cases that can justify the different findings of the Court – namely those differences between the broad mandate of the
United Nations and the more limited mandate of a specialised organisation. However, it is proposed that the differences in reasoning
can equally be explained by the differences in the international context and in the state of development of the law of international
organisation in which the opinions were issued.

Part three of this paper will investigate how the reasoning of the Courts have definitively shaped the debate on the personality and
powers of international organisations, to the extent that any theories must be able to refer back to their case law in order to be
validated. However, it will also highlight difficulties that remain to be overcome today. In the post-Reparation era, two main schools
of thought have emerged that aim to explain how international organisations acquire international legal personality: be it through the
will of the parties or by compliance with objective criteria. Both of them rely on the Reparation opinion to ground their reasoning,
making it difficult to validate one over the other. Furthermore, the different possible constructions of the scope of implied powers of
organisations (sometimes broadened, other times limited by the functionalist approach adopted by the ICJ in different cases)
(Engström, 2011: 62-66) highlights the shortcomings of functionalism as an explanatory theory of the powers of organisations.
Finally, this paper looks into new approaches to powers of international organisations, namely constitutionalism, discussing its merits,
attempting to refer them back to the legacy of the advisory opinions and speculating whether they could actually determine a different
reasoning by the ICJ were it consulted today.
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