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Abstract

This contribution discusses the recent jurisprudential developments on the
standard of judicial impartiality in international courts and tribunals. It
proceeds from a discussion of the recent disqualification and withdrawal
decisions in the Karadzic and Mladic cases of the International Residual
Mechanism for Criminal Tribunals and their significant contribution to
reshaping the standard of judicial impartiality. These decisions have brought
to the table a question recurrent in international investment law arbitration,
but also in other branches of international law (and other courts and
tribunals, such as the ICJ and the ICTR): can adjudicators’ expressed
opinions on the subject matter of a case (here, ‘case’ should be understood as
referring both to the facts of the case and the law to be applied to the case)
lead to judicial disqualification?
This is a controversial and difficult question. First, it is so because it brings
back the ambiguous character of the concept of ‘impartiality’ itself – how
impartial can a judge really be, considering that he does not take off his/her
‘human skin’ upon putting the black robe on. And second because, at least
according to some authors, international judges are also advocates of change.
Under this paradigm, adjudicators need to be able to express their opinions,
within the ‘normal’ limitations of judicial freedom of speech, and any high
standard of impartiality that would rob them of this opportunity will diminish
their active judicial role.

It is against this background that this paper aims to answer the
aforementioned question. Due to the limited character of this inquiry, this
paper focuses on the case law of international courts and tribunals to answer
the research question and does not focus on doctrinal works. The aim of this
paper, however, is not only to answer the question of disqualification for
expressed opinions, but also, based on case law analysis, to develop a
framework of analysis for judges that would make it easier and more
predictable to assess whether a particular situation where judges have
expressed an opinion on the subject matter of a case warrants his or her
removal from hearing the case.
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