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Braga, Portugal, 19-20 September 2019
‘The contribution of the case-law of international courts and tribunals
to the development of international law’

Session 4: Recent case-law of the ICJ and its significance for International Law

Giulia Bernabei

‘The Law-making effect of the ICJ Advisory opinions:
Lessons from the Chagos Opinion’

Earlier this year, on 25 February 2019, the International Court of Justice (hereinafter: ICJ or the
Court) delivered its Advisory Opinion on ‘Legal Consequences of the Separation of the Chagos
Archipelago from Mauritius in 1965 (hereinafter: Chagos opinion). The Court reached its
conclusions almost unanimously, both with regard to the decision to comply with the request for an
advisory opinion and to the very substantial findings of the case. However, many judges appended
their own declarations and separate opinions. The whole saga has attracted many comments from
the international legal scholarship in various instances already. Some of them pertained to the
discretion of the Court to decide whether or not it should render its opinion, some tackled the
lawfulness of the process of decolonization of Mauritius, some focused on the consequences arising
from the continued administration by the United Kingdom of the Chagos Archipelago. A lot of
international legal issues came into play, spanning, inter alia, questions of self-determination and
State responsibility.

An interesting aspect of advisory opinions concerns their law-making effect, their ability to ‘create
law’ as such. By nature, all adjudicative fora somehow contribute to the ‘making’ of law through the
exercise of their functions. Advisory powers are no exception to the rule. Within this framework,



this paper delves into the analysis of the Chagos opinion from this perspective and it determines its
significance for the international legal system as a whole. It proceeds as follows.

First, I identify the precise meaning of the so-called ‘law-making effect’ of advisory opinions. What
does the ‘making of law’ imply in concrete terms? To what extent can advisory opinions actually
impact public international law? And, finally, how does this affect the structure of the international
legal order, with its interplay of (un)balanced powers and forces? Additionally, this section
addresses the topic of the legal weight and the moral authority of the ICJ advisory opinions and the
extent to which such instruments contribute to the advancement of international law.

Second, this contribution provides for a comparative scrutiny of selected ICJ advisory opinions and
tries to detect a leitmotif, if any, in the stance of the Court within them. The objective is to enquire
into those opinions with an eye to the evolution of the use and application of the advisory opinions
by the ICJ. Also some advisory opinions of the Permanent Court of International Justice will be
taken into account.

Third, I turn to the law-making effect of the Chagos opinion itself and I look at the approach of the
ICJ in the case at hand. More specifically, this work aims at understanding: i) the Court’s attitude
towards the role of its advisory opinions from a formal viewpoint, within the sources of international
law and beyond; and ii) the actual posture of the ICJ in the given scenario: its employment of the
advisory capacity in practice and its implicit conception of the advisory jurisdiction between the
lines. This part also allows this author to envisage further developments in the advisory activity of
the ICJ for the near future.

In conclusion, the present investigation explores the Chagos opinion from a critical angle, for the
changes it brought about within international legal matters and for the novelties it added to the
context of the law-making effect of the ICJ advisory opinions. The trajectory is chronological and
teleological at the same time: what can the Chagos opinion teach us and where will this lead us to?
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