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Abstract

Reflecting a common trope in international dispute settlement generally, the conventional wisdom in human rights

law is that reparations provided by domestic judicial remedies are the ideal/norm/default.  The provision of such

reparations by international judicial remedies is a subsidiary, exceptional corrective of last resort, if the domestic

option is absent or deficient.  The merits of this general approach are placed into question when the focus is on the

situation of the rights of people affected by the actions of foreign, non-sovereign states. The profoundly different

political relationship between people and a foreign state, when compared to people and the state in whose territory

they reside, places into question commonplace ideas about the dialectical relationship between the normative

character of domestic versus international remedies, and so, in consequence, such ideas about the public good

served by reparations provided by international judicial remedies. The legitimacy of reparations provided through

domestic human rights review, and their position as the ideal when compared to reparations through international

human rights review, is rooted in part in the role national courts play within the domestic polity. This creates the

potential for tensions to arise when such courts are called up on to adjudicate conformity to human rights standards

by the executive branch of their state when it is acting abroad, affecting people who do not form part of the national

polity. Equally, the mismatch between the identity of the polity national courts are affiliated to, and the identity of a

foreign state acting in the territory of that national state polity, places into question the validity of such courts

exercising jurisdiction over the foreign state. The present paper will explore these and other tensions, considering

the thesis that in the case of extraterritorial state action, the exact opposite of the commonplace assumption about

the dialectic between national and international remedies should prevail: reparations provided through international

human rights adjudication should be regarded as serving a different public good, not as a secondary last resort, but

as the primary means of ensuring that remedies are provided in a manner that sits above and thereby transcends the

irreconcilable political tensions manifest in domestic human rights remedies.
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